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MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   10/18/19 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 

 1.  TIME:  9:00   CASE#: MSC14-02082 
CASE NAME: UECKER VS NG 
HEARING ON MOTION TO/FOR FOR EARNINGS W/HOLDING ORDER TO CHARGE 
SPOUSE FILED BY SUSAN L UECKER 
* TENTATIVE RULING: * 
 
This second motion for an earnings withholding order is denied without prejudice.  Plaintiff 
submits evidence (Ng’s debtor examination) establishing that Ng is married to Lexie Ng Itu, and 
that that marriage goes back to the time of the guarantee in question.  But the person whose 
paychecks are sought to be withheld, and the person served with the motion, is Lexie Endo.  
Plaintiff’s attorneys presumably believe that Lexie Itu and Lexie Endo are the same person.  But 
they give the Court no evidence of that, nor any other reason to suppose that to be true.  The 
name of Lexie Itu is not mentioned anywhere in these moving papers except in Ng’s 
examination transcript. 
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 2.  TIME:  9:00   CASE#: MSC17-01167 
CASE NAME: JONES VS TZEN-WEN 
HEARING ON MOTION TO/FOR STRIKE PLAINTIFFS' PRAYER FOR PUNITIVE 
DAMAGES FILED BY LIN BIH-WAN, GUY TZEN-WEN 
* TENTATIVE RULING: * 
 
Moot in light of the ruling on the demurrer on line 3.  Further, even more must be pleaded to 
support punitive damages than to support IIED.  IIED only requires actions taken with reckless 
disregard of the probability of causing emotional distress.  Punitive damages requires 
despicable conduct carried on by the defendants with a willful and conscious disregard of the 
rights or safety of plaintiffs.  (Civil Code § 3294(c)(1), (2).)  “Conscious disregard” refers to a 
state of mind in which the defendant is aware of the probable dangerous consequences of his 
conduct, and willfully and deliberately fails to avoid those consequences.  (Butte Fire Cases 
(2018) 24 Cal.App.5th 1150, 1159.)   
 

  

 3.  TIME:  9:00   CASE#: MSC17-01167 
CASE NAME: JONES VS TZEN-WEN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of JONES FILED BY 
GUY TZEN-WEN, LIN BIH-WAN 
* TENTATIVE RULING: * 
 
The demurer of defendants Wen and Lin to the Seventh Cause of Action of plaintiffs’ First 

Amended Complaint (FAC), for Intentional Infliction of Emotional Distress (IIED), is sustained, 

with leave to amend.  Any amended complaint shall be filed and served on or before November 

1, 2019. 

Facts 
 
The FAC alleges the following facts in support of this cause of action.   Plaintiffs own the 
property located at 5945 Bruce Drive in Danville, apparently a semi-rural property with a barn 
and horses on it, having purchased it in May 2016.  (FAC ¶ 11.)  Their property was damaged 
when earth from the property uphill from them at 5950 Bruce Drive slid onto their land in 
February 2017 (the “East Slide”).  (¶ 17.)  There was a second slide at the end of February 2017 
(the “South Slide”).  (¶ 18.)  Earth had also moved downward toward plaintiffs’ property from the 
5950 property in late 2016.  (¶ 16.)   
 
There had been two previous slides emanating from the 5950 property, again an “East” slide, in 
2006, and a “South” slide, in 2007.  (¶ 8, 9.)  These were repaired by the former owner of 5950 
Bruce Drive, but without a permit or any engineering.  (¶ 9.) 
 
Defendants purchased the 5950 property at a foreclosure sale in 2011.  (¶ 10.)   
 
When the 2016 earth movement occurred, defendants did not respond or address the issue.  
Defendants never checked on their property despite the high volume of rain that year.  (¶ 16.)   
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The FAC does not allege that defendants had any foreknowledge about the new East or South 
Slide in February 2017, nor does it allege exactly when they learned about those slides. 
 
On March 5, 2017, the Contra Costa Department of Conservation and Development sent 
defendants a letter advising them that their property appeared to “remain unstable and 
hazardous” and that they should act immediately to prevent any further damage.  (¶ 20.)  The 
FAC does not allege whether this meant that defendants should act to prevent further damage 
to defendants’ property or to plaintiff’s property.  
 
On March 6, 2017, plaintiffs sent defendants a letter informing them of the slides and requesting 
that they take immediate action to stabilize the slides and minimize damage.  (¶ 21.)  The FAC 
alleges that defendants did not respond to that letter.  It does not allege that defendants 
received it.   
 
On March 13, 2017, plaintiffs sent defendants a second letter.  In the meantime, dirt continued 
to flow onto plaintiffs’ property.  (¶ 24.) 
 
By inference, defendants did respond to the second letter, because the FAC alleges that they 
met with plaintiffs at the property in March 2017.  During that meeting defendants said they 
never visited the 5950 property and made no attempts to observe its condition.)  (¶ 26.)   
 
Despite the County’s letter, the two letters from plaintiffs and the March meeting with plaintiffs, 
defendants have repeatedly failed to address the dangerous situation.  (¶ 27.)  Dirt continued to 
flow onto plaintiffs’ property into April 2017.  (¶ 25.)   
 
Further, as of May 2018, defendants had not properly abated the weeds on their property, 
despite Fire District directives.  Plaintiffs sent defendants a letter advising that 5950 “continued” 
to be a fire hazard and requested that they abate the weeds.  Defendants ignored the letter.  On 
July 8, 2018, a fire started at 5910 Brue Drive, which is directly adjacent to 5950.  Due to the 
failure of defendants to abate the weeds, the fire immediately spread to 5950 and threatened 
5945.  Firefighters took water from plaintiffs’ pond to fight the fire, causing the walls of the pond 
to erode and move.  That earth movement caused a portion of plaintiffs’ arena to fail.  (¶ 29.)   
 
Defendants were in a position of authority over plaintiffs and in a special relationship, which 
gave them power to damages plaintiffs’ interests.  Defendants owned 5950 where the slides 
began, and they controlled weed abatement on their property.  (¶ 75.)   
 
Defendants abused that power when the intentionally failed and refused to repair or remediate 
the slides emanating from their property or to abate their weeds.  Their conduct was extreme 
and outrageous and done in reckless disregard of the probability that plaintiffs would suffer 
emotional distress.  (¶ 76.)  Plaintiffs have suffered such distress “of a substantial and enduring 
qualify, including ... worry, anxiety, anger, and sadness ....”  (¶ 77.)   
 
Analysis 
 
The elements of a cause of action for IIED are (1) extreme and outrageous conduct, (2) the 
intention to cause, or acting in reckless disregard of the probability of causing, emotional 
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distress, (3) severe emotional distress, (4) actual and proximate cause of the emotional distress, 
and (5) consequential damages caused by the emotional distress. (Christensen v. Superior 
Court (1991) 54 Cal.3d 868, 903-05.)  Defendants argue the FAC does not sufficiently allege 
elements 1, 2, and 3. 
 
Outrageous conduct (element 1) is conduct that is intentional or reckless and so extreme as to 
exceed all bounds of decency in a civilized community.  The defendant's conduct must be 
directed to the plaintiff, but malicious or evil purpose is not essential to liability.  (So v. Shin 
(2014) 212 Cal.App.4th 652, 671.)   
 
There is no bright line standard for judging outrageous conduct.  Rather a case-by-case 
appraisal is done of the conduct, filtered through the prism of the appraiser's values, sensitivity 
threshold, and standards of civility. The process evoked by the test appears to be more intuitive 
than analytical.  (Ibid.)   
 
It is for the court to determine, in the first instance, whether the defendant's conduct may 
reasonably be regarded as so extreme and outrageous as to permit recovery.  (Tollefson v. 
Roman Catholic Bishop (1990) 219 Cal.App.3d 843, 858.)  If reasonable minds could differ on 
this question, a demurrer should be overruled.  (See Cross v. Bonded Adjustment Bureau 
(1996) 48 Cal.App.4th 266, 284.)  Generally, conduct will be found to be actionable where the 
"recitation of the facts to an average member of the community would arouse his resentment 
against the actor, and lead him to exclaim, 'Outrageous!’”  (KOVR-TV, Inc. v. Superior Court 
(1995) 31 Cal.App.4th 1023, 1028.)   
 
Plaintiffs cannot base a claim for IIED on the 2016 earth movement.  The FAC does not allege 
that defendants even knew about it.  Indeed, it alleges they did not know about it.  (See ¶ 16.)  
The FAC alleges that defendants are absentee owners who do not check their property.  It does 
not allege they had any reason to do so other than that it had rained a lot that fall.  However, the 
FAC does not allege defendants had any reason to suspect earth movement.  They had bought 
the property at a foreclosure sale, where they would not obtain the type of information that 
plaintiffs did when they bought the 5945 property.  Defendants were not the owners of the 5950 
property when the prior slides occurred in 2006 and 2007. 
 
Plaintiffs cannot base an IIED claim on the first slide in February 2017 because they do not 
allege that defendants had any knowledge it would occur.  Without an allegation of such 
knowledge, plaintiffs’ subsequent formulaic allegation that defendants acted with the intent to 
cause plaintiffs emotional distress or with reckless disregard of the probability of causing 
emotional distress is just a legal conclusion that the court does not accept as true on a 
demurrer.   
 
Further, plaintiffs do not state how many days elapsed between the first and second slides in 
February 2017, or whether defendants knew about the first slide before the second occurred, so 
they cannot base an IIED claim on the second February 2017 slide either. 
 
Plaintiffs next allege that defendants failed to prevent further damage after receiving the 
County’s March 5, 2017 or plaintiffs’ March 6, 2017 letter.  However, they fail to allege that 
defendants received either letter, or when they received it.  Plaintiffs then sent a second letter a 
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week later, and defendants met with plaintiffs at the property.  A delay of at most 25 days 
(March 6 to March 31) in talking to plaintiffs about their concerns cannot be characterized as 
outrageous. 
 
Defendants’ admission in the March meeting at the property that they never visited the 5950 
property or made any attempts to observe its condition before the March 30 meeting or before 
March 6 or 13 shows negligence at most, not outrageous conduct. 
 
The best that the FAC alleges in support of a claim for IIED regarding the landslides and earth 
movement is that defendants did not correct anything immediately after the March meeting at 
the property and that there was continued movement into April 2017 (but none thereafter).   
However, the FAC omits to allege why defendants did nothing.  Defendants’ reasons for not 
acting makes all the difference.  Without knowing them, one cannot say that an average person 
who heard the facts would say, “outrageous!”   While spite is not necessary, if that was the 
reason it would qualify.  However, if the reason was (say) “I turned it over to my insurance 
company to handle” it would not qualify.  And it would not qualify if defendants said, based on an 
honest belief, “I did not think it was my responsibility.”  Otherwise, whenever anyone made a 
claim against another person, he would also have a claim for IIED unless the other person 
immediately capitulated and paid whatever the claimant asked.  That is not the law. 
 
Finally, plaintiffs allege that as of May 2018 defendants had not properly abated the weeds on 
their property, despite Fire District directives.  However, plaintiffs do not directly allege that the 
Fire District gave defendants any such directive, or what it said.  Plaintiffs then state that they 
sent defendants a letter advising that defendants’ property “continued” to be a fire hazard, 
without adequately alleging that defendants ever knew it was a fire hazard in the first place.  
Given that defendants were in litigation with plaintiffs by then, that they failed to respond to 
plaintiffs’ letter is not necessarily remarkable.  Defendants may have been represented then by 
attorneys defending the pending litigation and have been advised not to speak.   
 
A fire then started on another person’s property which may or may not have spread to 
defendants’ property regardless of whether they abated their weeds, causing firefighters to 
inadvertently damage plaintiffs’ pond when they took water to fight the fire.  Given the known 
risk of wildfire in California by 2018, a reasonable jury could perhaps conclude that it was 
outrageous for defendants not to have abated their weeds if plaintiffs can allege that defendants 
were given a clear direction by the Fire District or some public entity or official to do so.  That 
has not been alleged yet, however. 
 
Further, the connection between the lack of weed abatement and the alleged emotional distress 
that plaintiffs suffered here is too tenuous to support an IIED cause of action.  Plaintiffs do not 
allege that because defendants failed to abate their weeds, a fire that started on defendants’ 
property or an adjacent property spread to plaintiffs’ property.  They allege that firefighters took 
water from their pond to fight the fire confined to defendants’ property, leading to damage to 
their pond and other parts of their property.  While defendants may have acted in reckless 
disregard of the risk that the weeds on their property would exacerbate a fire, nothing in the 
complaint suggests defendants knew it was probable that such a fire would cause firefighters to 
take water from plaintiffs’ pond, and that this would cause damage to the pond and emotional 
distress to plaintiffs. 
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In addition to these problems regarding outrageous conduct and intent to cause emotional 
distress, the FAC also fails adequately to allege that plaintiffs suffered severe emotional 
distress.  The complaint must plead specific facts that establish severe emotional distress 
resulting from defendant's conduct. (See Bogard v. Employers Casualty Co. (1985) 164 
Cal.App.3d 602, 617-18 (“Although appellants alleged they suffered severe emotional distress, 
they failed to set forth any facts which indicate the nature or extent of any mental suffering 
incurred as a result of Employers' alleged outrageous conduct.  Hence, the trial court did not err 
in sustaining the demurrer to this count of appellants' complaint.... “)  Here, we have two distinct 
plaintiffs, but only generic allegations that each of them suffered identical damages.  That is 
insufficient.   
 
The Court will grant leave to amend because this is plaintiffs’ first attempt to allege this cause of 
action, but it does not encourage such an amendment.  While it does not examine the pleader’s 
motives on a demurrer, the Court questions whether plaintiffs are merely alleging this cause of 
action because they are frustrated that this case has not yet resolved on favorable terms.  Pre-
litigation conduct can cause compensable emotional distress, but litigation generally cannot.  
(S.A. v. Maiden (2014) 229 Cal.App.4th 27, 43-44.)  And while all allegedly wrongful conduct 
and delay causes stress, not all of it supports a cause of action for IIED.  Plaintiffs have not 
alleged enough to separate this case from other neighbor disputes and support an IIED case 
here, when an IIED cause of action is not automatically present whenever there is such a 
dispute. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-01959 
CASE NAME: EAST BAY REGIONAL VS BNSF 
HEARING ON MOTION FOR SUMMARY ADJUDICATION FILED BY EAST BAY 
REGIONAL PARK DISTRICT, 
* TENTATIVE RULING: * 
 
This case concerns an easement to operate a railroad.  The parties dispute when and to what 

extent that easement was to be terminated under the original option agreement that first 

mentioned it and the stipulated eminent domain judgment that may have modified and 

overridden that option agreement.  Plaintiff, East Bay Regional Park District, sues to quiet title 

and moves for a summary judgment that the entire Easement is extinguished.  Defendant, 

BNSF, raises several arguments why factual issues remain or why the District is not entitled to 

such a judgment as a matter of law. 

The District’s motion is granted.  The Court concludes that the District is correct in its 

construction of the parties’ contract language as to what event terminates the easement in 

question.  But even if BNSF’s construction were correct, the undisputed facts would be sufficient 

to establish that the easement has terminated.  BNSF’s proffered parol evidence is neither 

enough to support its proffered interpretation, nor enough to defeat the motion even if its 

interpretation were adopted.  The Court also rejects BNSF’s other arguments, including 

preemption. 
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The Facts 

On June 27, 1988, the District and BNSF’s predecessor, AT&SF, entered into an option 

agreement permitting the District to purchase some of AT&SF’s land on the Knox/Miller 

Shoreline designated as Parcels A-1 and A-2, on the condition that the District give back a 30-

foot easement for the operation of railroad track as long as the railroad continued to serve 

“Petromark and Ford Motor Company or any other shipper.”  (UMF 1; DMF 2.)  

The District exercised the Option on December 16, 1991 by filing a “friendly” eminent domain 

proceeding against AT&SF.  (UMF 6; Doyle Decl., ¶ 3.)  The parties to that action stipulated for 

entry of judgment in favor of the District.  (UMF 7.)  The Stipulation provided that the District 

would pay AT&SF $2.5 million for parcels A-1 and A-2.  (UMF 8.)  The Stipulation provides that 

the Easement shall continue only so long as [AT&SF] continues rail service to Petromark, Ford, 

“or any other shipper upon property covered by the Easement.”  (UMF 10 (Emphasis added).) 

The rail line at issue extends down from the Richmond Terminal, BNSF’s main and active rail 

switching operation located north of the Potrero Hills.  The rail line goes through a tunnel 

through those Hills and extends down the west shore of what is now the District’s Knox/Miller 

Shoreline.  The northernmost portion of the line (in what the sale documents call parcel A-6) 

was not sold to the District and remains BNSF property, apparently in active use (except its 

southern end, which is barred by a barrier).  It extends down to milepost 1191, which represents 

the boundary between parcel A-6 (BNSF property) and parcel A-1 (the location of the 

easement).  The line then continues farther south.  According to BNSF’s evidence, it bears two 

numerical designations.  From the tunnel down to a point approximately 400 feet beyond the 

railroad west switch of the storage tracks, it is called Line 3.  Beyond that, extending over toward 

the former Terminal One and the former location of Petromark and Ford, was called Line 14. 

At the time of the original sale (1988 or 1991), the line was in active use servicing Petromark, 

Ford, and possibly other shippers at Terminal One.  BNSF ceased service to all such shippers 

by about 2000.  After that date, BNSF ceased to use any part of this line for transit – that is, to 

get from the Richmond Terminal to Terminal One or any other destination at the south end of 

the line.  Terminal One, now owned by the City of Richmond, is set to be developed into 

residential property.  BNSF acknowledges that this means it ceased using, and abandoned, Line 

14.  At least some of the line, however, remained in use to support switching operations at the 

Richmond Terminal. 

Then in 2006, BNSF ceased all use of the southern portion of Line 3, extending south from 

milepost 1191 – which is to say, that portion of Line 3 lying within the easement.  BNSF blocked 

off the rail line with a solid, non-moveable concrete barrier, located some ways north of the north 

end of the easement – and thus blocking rail access to the entire easement, as well as a small 

portion of the rail line lying within BNSF’s own property.  The rail line south of the barrier has not 

been used at all since 2006, and has fallen into disrepair with blocking foliage. 

It is undisputed that the District validly exercised the Option and that when it did so, AT&SF 

asked the District to initiate an eminent domain action to complete the property transfer.  (Doyle 

Decl., ¶ 3.)  No evidence has been presented that BNSF sought the permission of the Surface 
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Transportation Board (STB) to abandon any track located on parcels A-1 or A-2, to enter into 

the Option Agreement, or to participate in the eminent domain action.  (Doyle Decl., ¶ 3.)   The 

District filed that action and the parties executed the Stipulation for Judgment. 

(A textual point:  The contract language sometimes speaks of “railroad east” and “railroad west”.  

In industry usage this means “in the direction on the line that leads away from the West Coast” 

and “in the direction on the line that leads toward the West Coast”, regardless of the actual 

compass direction of the tracks at any given point.  The line in question in fact runs 

approximately north-south in compass terms, with the north end (toward Richmond and 

Chicago) being “railroad east” and the south end (with, formerly, a ferry line to San Francisco) 

being “railroad west”.) 

The Duration of the Easement 

According to the Contractual Documents 

The parties’ basic disagreement about construction of the contract documents is this.  The 

District contends that the easement terminated when BNSF ceased to provide service to 

Petromark, Ford, and any other shippers at Terminal One.  BNSF contends that that event 

terminated the easement only as to Line 14.  It contends that as to Line 3, the easement does 

not terminate so long as Line 3 remains in railroad use, whether for Petromark and Ford or 

otherwise.  Specifically, BNSF contends that the easement remains in force if BNSF is using 

Line 3 to assist with switching at the Richmond Terminal. 

The rules for interpreting a contract are well settled. 

The interpretation of a written instrument, even though it involves what might 

properly be called questions of fact, is essentially a judicial function to be 

exercised according to the generally accepted canons of interpretation so that the 

purposes of the instrument may be given effect....  [The agreement] must be 

interpreted so as to give effect to the mutual intention of the parties....  In 

interpreting [the] agreement, the courts look first to the words of the contract to 

determine the intended scope of the ... agreement....  The intention of the parties 

is to be ascertained from the “clear and explicit” language of the contract, and if 

possible, from the writing alone....  Unless given some special meaning by the 

parties, the words of a contract are to be understood in their “ordinary and 

popular sense,” focusing on the usual and ordinary meaning of the language 

used and the circumstances under which the agreement was made.... 

When a dispute regarding the meaning of a contractual provision exists, the court 

must first determine whether on its face the language is capable of differing or 

inconsistent reasonable interpretations....  The test “is not whether [the 

instrument] appears to the court to be plain and unambiguous on its face, but 

whether the offered evidence is relevant to prove a meaning to which the 

language of the instrument is reasonably susceptible.” ... Accordingly, if the 

instrument is reasonably susceptible to the interpretation urged, the court must 

receive any relevant extrinsic evidence the party puts forth to prove its 
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interpretation....  If there is no material conflict in the extrinsic evidence, the trial 

court must interpret the contract as a matter of law.  Otherwise, it is a factual 

conflict dependent on the credibility of extrinsic evidence to be properly resolved 

by the jury. 

City of Bell v. Superior Court (2013) 220 Cal.App.4th 236, 247-48. 

The easement was first mentioned in the parties’ 1988 Option Agreement, in section 5.2.  The 

first part of that section reads: 

5.2  Existing Railroad Operations:  Buyer grants to Seller an 

easement for railroad purposes to the Right of Way Strip [A-2] 

designated in Exhibit A.2 and the portion of the 10.3-Acre Parcel 

[A-1] ... for railroad operations as long as Seller serves Petromark 

and Ford Motor Company or any other shipper.... 

The District contends that this language – “as long as Seller serves Petromark and Ford Motor 

Company or any other shipper” – means that BNSF is serving such shippers via this rail line, as 

opposed to simply using these rails for something else such as switching or storage.  The 

reference to other shippers is needed in case someone other than Petromark or Ford comes to 

be a shipper customer at or along the south end of this line (Terminal One), thus requiring this 

line to reach the customer. 

Looking at this language for the moment in isolation, it reads most naturally as the District reads 

it, because otherwise its language becomes stilted and redundant.  Clearly the reference to 

“Seller serv[ing] ... any other shipper” cannot have been intended to mean any shipper 

anywhere.  Even BNSF doesn’t contend that it retains this easement as long as it is running 

trains between Atchison and Topeka.  BNSF seeks to read this provision as meaning that the 

easement means that BNSF is using this stretch of line to serve any shipper in any fashion, 

even if that means just shunting rail cars onto Line 3 while they are being switched and formed 

into trains in the Terminal.  But on that reading, why bother referring to shippers at all?  If (as 

BNSF argues) the reference to “serv[ing] ... any other shipper” means simply using these rails 

for railroad use, then the mention of shippers is entirely superfluous.  Virtually all railroad use is 

use to serve some shipper somewhere. 

The Option Agreement then includes two specific provisions, subsections 5.2(a) and 5.2(b), that 

more expressly address what happens upon cessation of operations.  The two subsections are 

alternatives to each other, in that 5.2(a) lays out a specific procedure, and 5.2(b) states what 

happens “if the procedure described in 5.2(a) is not utilized”.  It is apparently uncontested that 

the procedure described in 5.2(a) was not utilized, so that 5.2(b) became the operative provision 

(to the extent not modified in the Stipulation, a point we will come to shortly).  Section 5.2(a) is 

nevertheless revealing about what the parties had in mind.  It reads: 

(a)  Within ninety (90) days of the Effective Date, Seller 
shall provide Buyer with the estimated cost of 
relocation of storage tracks to be repositioned north 
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(railroad east) of milepost 1191 to permit the eventual 
cessation of railroad operations south of milepost 1191 
upon the permanent cessation of and abandonment of 
rail service to Petromark and Ford Motor Company and 
any other shippers for whom such facilities are utilized, 
which Seller shall implement upon the absence of 
sufficient need to provide rail service consistent with its 
common carrier obligations.  Buyer shall have the 
option of requiring Seller to perform such relocation 
within one (1) year of the transfer of the Property 
(exclusive of trackage necessary to serve Ford and 
Petromark) provided Buyer pays Seller 50% of the cost 
of such relocation . . .  
 

What’s interesting about 5.2(a) is that it expressly contemplates that once BNSF is no longer 

serving Petromark, Ford and nearby shippers, the District has the option of requiring BNSF to 

terminate all rail operations along all portions of the line south (railroad west) of milepost 1191 – 

that is to say, over the entire easement.  BNSF, in its textual discussion of 5.2(b), readily 

concedes – affirmatively argues, in fact – that the language “rail service to Petromark and Ford 

Motor Company and any other shippers for whom such facilities are utilized” means specifically 

the provision of rail service to the customers at the south (railroad west) end of this line, and 

thus does not include the use of this line for switching and shunting operations.  If the quoted 

language means that in 5.2(b), it surely means exactly the same thing in 5.2(a).  But according 

to this subsection, once BNSF stops serving Petromark and Ford, the District has the option of 

requiring BNSF to physically remove all of its trackage from south of milepost 1191 to north of 

milepost 1191.  Whether the easement continues to exist or not, that is plainly inconsistent with 

the concept that BNSF would retain either the right or the physical ability to continue to use any 

part of this easement for switching and shunting operations. 

This subsection 5.2(a), however, literally discusses only repositioning of track, not termination of 

the easement as such.  Thus, of its own force, it would seem to leave the easement in a very 

odd state of limbo, in which the easement is not expressly terminated (at least not terminated by 

5.2(a)), but nevertheless all its trackage is physically torn up and taken away.  Not explained is 

how, in that limbo, the easement could remain in “railroad purposes”, which is the sole stated 

purpose that 5.2 says the easement is granted for. 

Subsection 5.2(b) reads: 

(b) If the procedure described in 5.2 (a) is not utilized, 
upon the permanent cessation of and abandonment of 
rail service to Petromark and Ford Motor Company and 
any other shippers for whom such facilities are utilized, 
which Seller shall implement upon the absence of 
sufficient need to provide rail service consistent with its 
common carrier obligations, Seller’s easement shall be 
extinguished to such property beginning approximately 
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400 feet beyond the railroad west switch of the storage 
tracks shown on Attachment B.  Provided, however, 
Sellers would relocate its trackage which is presently 
railroad west (South) of the vicinity of milepost 1191 to 
railroad east (north) of milepost 1191 if Buyer agrees to 
reimburse Seller for the cost of such relocation. . . . 
 

This subsection is distinctly odd and not quite internally harmonious.  As BNSF argues, 5.2(b) 

does create an express distinction between Line 14 and Line 3; that distinction, indeed, is the 

central foundation of BNSF’s textual argument.  As BNSF points out, 5.2(b) expressly speaks of 

extinguishment of the easement only as to Line 14.  But BNSF ignores the rest of this 

subsection, which (like 5.2(a)) expressly gives the District the right to require the relocation of its 

trackage from the Line 3 portion of the easement – that is, to relocate all trackage from south of 

milepost 1191 to north of it.  This would seem to do the same thing to Line 3 that 5.2(a) does to 

the entire easement, namely to leave the easement “for railroad purposes” un-terminated 

despite removing all its trackage. 

Also of note is section 5.3.  That section deals with the future of parcel A-6, which was not part 

of the land sale and remains BNSF property.  Its ownership and usage are not at issue in this 

lawsuit.  It is nevertheless indicative of the parties’ drafting intentions that AT&SF agreed to sell 

A-6 to the District for fair market value “upon the permanent cessation of use by Seller of such 

property in railroad related operations”.  In other words, the condition subsequent for sale of A-6 

was the same as what BNSF argues to have been the condition subsequent for cessation of the 

easement on A-1 and A-2, namely that the condition doesn’t kick in until all rail use ceases.  But 

if the two conditions subsequent were intended to be the same, why did the parties use such 

different language to define them?  Unlike the various parts of 5.2, there is no mention in 5.3 of 

use to service sellers, by name or generically.  This shows that the parties knew how to describe 

the concept of “any railroad use at all”, including switching/shunting use, without limitation to use 

for sellers.  The contrast between this language and the language of 5.2, 5.2(a), and 5.2(b) is 

strongly suggestive that those provisions, with their restrictive language concerning servicing of 

sellers, were intended to be more restrictive than the generic language of 5.3, “use by Seller … 

in railroad related operations”.  Taken as an addition to the language used in 5.3, that qualifier 

has to mean something.  In BNSF’s interpretation, however, it means nothing. 

That brings us to the Stipulation, which (together with the Judgment) everyone agrees is the 

documentary means by which the District exercised the option it purchased in the Option 

Agreement.  The Stipulation contains the following key provisions regarding extinguishment of 

the Easement. 

1.  Park District agrees to pay Santa Fe the sum of $2.5 million . . 
. for [Parcels A-1 and A-2.] 
... 

7.   Park District shall grant Santa Fe an easement for railroad 

purposes over Parcel “A-2” and the portion of Parcel “A-1” 

designated on Exhibit “D” to the Option Agreement, so long as 
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Santa Fe’s railroad operation serves Petromark, Ford or other 

shippers, pursuant to paragraph 5.2 of the Option Agreement. . . . 

Park District shall retain all of the rights set forth in paragraphs 5.2, 

5.2(a) and 5.2(b) of the Option Agreement, with respect to, inter 

alia, termination of that easement, except as specifically modified 

herein. 

 

The parties acknowledge and re-affirm their rights and obligations 

as stated in Paragraph 5.2(a) of the Option Agreement.  With 

respect to paragraph 5.2(b) of the Option Agreement, Santa Fe 

shall provide Park District written notice of the permanent 

cessation of and abandonment of rail service to Petromark, Ford 

and any other shippers for whom such facilities are utilized within 

30 days of such cessation and abandonment. 

 

All other terms, covenants and conditions of paragraphs 5.2, 

5.2(a) and 5.2(b) of the Option Agreement remain in full force and 

effect, and the parties hereto specifically recognize that the 

easement granted over portions of parcels “A-1” and “A-2” shall 

continue only so long as Santa Fe continues rail service to 

Petromark, Ford or any other shipper upon the property covered 

by the easement.... 

 

8.  It is specifically recognized by the parties hereto that the Park 

District’s proceeding by eminent domain to acquire in fee Parcels 

“A-1” and “A-2” does not void the Option Agreement, or any term 

thereof.  All terms of that Agreement which are not inconsistent 

with this Stipulation shall remain in full force and effect.  It is 

further recognized that entry into this Stipulation for Entry of 

Judgment is deemed to constitute Notice of Exercise of [the] 

Option ....  (Emphasis added.) 

The last paragraph of item 7 is the most solid textual support for the District’s position.  It’s hard 

to argue with the express statement that “the easement granted ... shall continue only so long as 

Santa Fe continues rail service to Petromark, Ford or any other shipper upon the property 

covered by the easement”.  That is a square contractual statement of exactly what the District 

says the contracts provide, namely that the easement terminates once BNSF stops serving 

customers at the south end of the easement line.  BNSF’s brief tries bravely to argue that this 

language reinforces that the easement persists so long as BNSF is using the line to serve “any 

other shipper”.  But it can make that argument only by flatly ignoring the immediately following 

language, “upon the property covered by the easement”.  That means that the rail service – not 

shunting and switching, but the actual provision of rail service to a particular shipper – must be 

occurring on the easement property.  BNSF apparently takes this qualifying language, “upon the 

property covered by the easement”, to mean simply that when BNSF uses Line 3 for switching 
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and shunting, it is doing so “upon the property covered by the easement”  But that’s redundant:  

It means only that when BNSF is conducting switching on the easement, it’s doing so on the 

easement.  To mean anything, this language has to reflect that the service of the shippers is 

occurring on the easement. 

Moreover, unlike 5.2(b), this termination provision cannot be read to draw any distinction 

between Line 3 and Line 14 – the distinction that BNSF critically finds in 5.2(b).  It expressly 

applies to both parcels A-1 and A-2. 

There are two ways this language in the Stipulation can be taken to relate to the language in the 

Option Agreement – both of which are fatal to BNSF’s position.  First, it can be taken as a 1991 

explication (in clearer terms) of what the parties meant in the 1988 Option Agreement, and thus 

an express resolution of the ambiguities found in the Option Agreement, including what the 

Court has called the odd limbo of 5.2(a) and 5.2(b). 

Or second (and probably more logically), to the extent that the Stipulation’s language differs in 

text or result from that of the Option Agreement, the Stipulation must be taken as modifying the 

Option Agreement.  That’s what the Stipulation says:  The parties retain all their rights under 

5.2, 5.2(a), and 5.2(b), “except as specifically modified herein”.  And it is only the “All terms of 

that Agreement which are not inconsistent with this Stipulation [that] shall remain in full force 

and effect”. 

Indeed, one must wonder why, if the parties did not intend that the Stipulation should be 

understood as either explaining or modifying the termination provisions of 5.2, 5.2(a), and 

5.2(b), they bothered to include the express “shall continue only as long as” recitation in 7.  That 

language is wholly superfluous unless it is intended to accomplish something and mean 

something.  And BNSF has not put forward any textually plausible meaning for this language 

other than the meaning the District proposes for it. 

BNSF’s Extrinsic Evidence 

BNSF argues that there is a triable issue as to the proper construction of the contractual 

provisions for easement termination, because of the extrinsic evidence it proffers.  The 

evidence, however, does not provide significant support BNSF’s position. 

In the first place, this evidence is not parol evidence properly speaking, because it is not 

evidence of anything that was communicated between the contracting parties at the time of 

contracting.  There is no evidence, for example, that the meaning of the contractual language at 

issue was discussed, nor that there was any discussion actually addressing what facts and 

circumstances would lead to the termination of the easement.  Perhaps there was such 

discussion, but if so, neither party presents the Court with any evidence of it. 

At best, BNSF’s evidence consists of highly general and vague statements about its own state 

of mind at the time of contracting, in 1988 or 1991 – statements to the effect that the rail line 

extending down into what is now Miller/Knox was important to the operation of the Richmond 

Terminal, and so AT&SF would not have agreed to contractual terms that would cut itself off 

from being able to use those lines for that operation.  But what BNSF’s evidence does not say is 
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that the specific trackage at issue was critical, or why, or when.  The evidence actually bearing 

most directly on that point, in the Court’s view, can be found in subsections 5.2(a) and 5.2(b) of 

the Option Agreement, in which AT&SF unambiguously obligated itself (upon reimbursement) to 

remove that trackage altogether in the event that it was no longer using that trackage to serve 

Petromark, Ford, and any other Terminal One shippers.  That simply cannot be squared with a 

vague, generic, after-the-fact suggestion that the trackage below milepost 1191 (as opposed to 

the trackage north of it, still now in use) was so critical to operation of the Richmond Terminal 

that AT&SF couldn’t possibly have contemplated disposing of it. 

This proffered evidence is not sufficient to overcome the plain language of section 7 of the 

Stipulation. 

Termination of the Easement 

Under BNSF’s Construction 

The Court has just spent several pages reaching the conclusion that the District is right about 

the meaning of the contractual termination provisions.  But what if BNSF were right, whether on 

the text, the parol evidence, or both?  BNSF still loses. 

That’s because under BNSF’s reading, it retains the easement so long as it continues railroad 

operations on the easement property for any shipper (not just Petromark or Ford).  But – here’s 

the kicker – BNSF isn’t doing that.  It ceased all railroad operations on the easement property by 

2006.  It put up a large concrete barrier a ways north of milepost 1191, which physically ensures 

that no railroad cars can get even to the northern boundary of the easement area; and thus not 

a single car has done so in the last dozen years.  It also ceased all meaningful railroad 

maintenance of the trackage located on the easement, which is now in an unusable state of 

disrepair. 

BNSF’s argument essentially depends on treating the (rather indefinite) future tense as if it were 

the present and past tenses.  It says it is now making (unspecified) plans to resume railroad 

usage of the easement’s trackage at some unstated (and not necessarily imminent) time in the 

future.  But that can’t undo the undisputed fact – historical, and describing the present – that for 

the last twelve years, BNSF has not been using the easement for railroad operations, nor has it 

shown any objective sign of any intention to do so.  That is not, in the language of 7, “Santa Fe 

continu[ing] rail service ... upon the property covered by the easement”. 

Preemption 

BNSF argues that the Court should not even engage in any of the preceding analysis of the 

contracts or state law.  It contends this entire action is preempted by federal law because such 

law gives the Surface Transportation Board (STB) the exclusive jurisdiction to permit a railroad 

to abandon any portion of a railroad track that is a part of its transcontinental railway system.  

And more specifically, BNSF argues that if the STB has not declared its approval for 

“abandonment” of a line, that line must be regarded as not abandoned as a matter of law, no 

matter what the state of facts might be on the ground. 

(It is odd, perhaps, that in two years of litigation of this lawsuit, such a jurisdictional show-
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stopper argument has never been asserted by any affirmative motion or demurrer from the 

defense side.  If this argument is correct, then this lawsuit should have been dismissed at the 

outset rather than going through two years of discovery and reaching the point of summary 

adjudication.  But the Court acknowledges that BNSF may raise this argument as a point in 

opposition to the present motion.) 

The Court concludes that there is no preemption here, for at least two independent reasons.  

First, the preemptive statute expressly exempts any spur, industrial, team, switching, or side 

tracks.  Even when this trackage was in use, it was exactly that – and now it is not in use for 

anything.  And second, the case law indicates that there is no preemption when the issue arises 

under a contract the railroad has made, rather than under some other state-law doctrine such as 

eminent domain. 

The Relevant Statutes 

The Supremacy Clause of the United States Constitution provides that the Constitution and laws 

of the United States are the supreme law of the land.  (Union Pac. R.R. v. Chi. Transit Auth (7th 

Cir. (2011) 647 F.3d 675, 678.)  Thus, under the Supremacy Clause, federal law “preempts 

state laws that interfere with, or are contrary to, federal law.”  (Ibid.)  In determining preemption, 

courts look to Congress's intent in enacting the federal statute at issue.  (Ibid.)  The party 

asserting preemption has the burden of showing it applies.  (Elam v. Kansas City S. Ry. Co. (5th 

Cir. 2011) 635 F.3d 796, 802.) 

The federal law at issue here is 49 U.S.C. §§ 10101 et seq., the Interstate Commerce 

Commission Termination Act (“ICCTA”).  The Act begins with a Chapter containing General 

Provisions, consisting of only one section, § 10101.  In pertinent part, that section states, “In 

regulating the railroad industry, it is the policy of the United States Government— (2) to 

minimize the need for Federal regulatory control over the rail transportation system and to 

require fair and expeditious regulatory decisions when regulation is required ... and (7) to reduce 

regulatory barriers to entry into and exit from the industry.”  Many subsequent sections were 

deleted.   

The Act then has a Chapter on Jurisdiction.  The first section in that chapter is Section 10501.  

That section states that the Surface Transportation Board (“STB”) has exclusive jurisdiction over 

“the construction, acquisition, operation, abandonment, or discontinuance of spur, industrial, 

team, switching, or side tracks, or facilities, even if the tracks are located, or intended to be 

located, entirely in one State.”  (Emphasis added.)   Many subsequent sections were deleted. 

Two Chapters later there is a Chapter on Licensing.  Section 10903 in that Chapter states that a 

rail carrier that intends to abandon any part of its railroad lines, or discontinue the operation of 

all rail transportation over any part of its railroad lines, must file an application relating thereto 

with the Board and that an abandonment or discontinuance may be carried out only as 

authorized under the Act.  (49 U.S.C. § 10903(a)(1).)   

However, § 10906 states that the STB does not have jurisdiction over “construction, acquisition, 

operation, abandonment, or discontinuance of spur, industrial, team, switching, or side tracks.” 
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The § 10906 Exemption 

Based on sections 10501, 10903, and 10906, BNSF’s position is that while the District may seek 

to quiet title as to Track 14, which is a spur track, it may not do so with regard to Track 3, which 

is part of BNSF’s transcontinental rail system, even though it has not been actively used as such 

since 2006 or earlier. 

In the Court’s view, BNSF’s argument fails through a mismatch of verb tenses.  The track line at 

issue unquestionably was a mainline part of AT&SF’s transcontinental rail system up until the 

1980s, when the railroad abandoned its ferry service to San Francisco.  Arguably, while not 

mainline trackage, it was at least a freight-carrying branch line up until about 2000, when all 

service ceased to any shippers located at Terminal One or elsewhere.  Once that use ceased, 

however, Line 3 (as well as Line 14) unambiguously became a spur, switching, or side track.  

Indeed, the very reason why BNSF insists it still needs this track is for exactly that – not for 

carriage of freight to or from any destination on this line, but specifically for use in switching and 

train assembling at the Richmond Terminal.  And since 2006, of course, it isn’t even a spur or 

switching track:  It’s scrap iron sitting on the ground.  It’s hard to be more of a “spur or side 

track” than a dead-end, unused, unmaintained pair of rails with no shipper or source of traffic at 

the dead end of it. 

The Contractual Exemption 

The issue in this case is whether a rail carrier can be bound by a contract it made to abandon 

part of its track when it never sought permission from the STB to abandon the track or enter into 

a contract that could result in such abandonment.  Is an action to quiet title based on such a 

contract preempted? 

Congress narrowly tailored the ICCTA preemption provision to displace only “regulation”, i.e., 

those state laws that may reasonably be said to have the effect of managing or governing rail 

transportation while permitting the continued application of laws having a more remote or 

incidental effect on rail transportation.  (Fla. E. Coast Ry. Co. v. City of W. Palm Beach (11th 

Cir. 2001) 266 F.3d 1324, 1331.)  California’s laws of contracts, easements, and quiet title are 

laws of general application, so they are not expressly preempted.   

However, if a state law is not expressly preempted by the ICCTA, it may still be impliedly 

preempted.  In considering whether California’s quiet title law is impliedly preempted in this 

case, the court must assess whether, as applied to the facts of the case, that law “would have 

the effect of unreasonably burdening or interfering with rail transportation.”  Franks Inv. Co. LLC 

v. Union Pac. R.R. Co. (5th Cir. 2010) 593 F.3d 404, 414.) 

The court concludes that § 10903 does not preempt this action.  It simply states obligations of 

the rail carrier to the STB.  It does not purport to affect the rights of third parties.  The 

annotations to § 10903 do not contain the word preemption. 

Section 10501 is more problematic, however, because it gives the STB the exclusive authority 

over the abandonment of tracks, and this action seeks to establish such abandonment.  The 

issue then is whether a judgment for the District in this action “would have the effect of 
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unreasonably burdening or interfering with rail transportation.”  (Franks, supra.)   For several 

reasons, the court concludes that quieting title in favor of the District would not prevent or unduly 

interfere with railroad transportation. 

First, a judgment quieting title in favor of the District would not have this effect, because the 

District is entitled to such a judgment only if the court finds that BNSF abandoned railroad 

transportation over the two parcels.  If the court does not make that finding, there can be no 

burden on or interference with rail transportation.  The preemption argument is tautological:  The 

suit is preempted only on conditions that dictate that BNSF wins the lawsuit on its merits.  If 

BNSF loses on the merits, however, the suit isn’t preempted.  The issue is thus unlike one 

where, for example, a government agency seeks to force the cessation of existing service. 

Second, none of the many cases that BNSF cites involve the fact pattern here, where the 

railroad made an explicit contract stating that its easement rights would end upon a negotiated 

condition subsequent.  If BNSF had the right to make the Option Agreement at all, it should not 

be permitted, after that Option was exercised, and after it stipulated to a Judgment in the 1991 

condemnation action, to have a perpetual escape clause any time it changed its mind by raising 

federal preemption years later.  (See Pejepscot Indus. Park v. Me. Cent. R.R. (D.Me. 2003) 297 

F.Supp.2d 326 (“In its initial decision [in an earlier case] the STB concluded that a rail carrier 

that voluntarily enters into an otherwise valid and enforceable agreement cannot use the 

preemptive effect of section 10501(b) to shield it from its own commitments, provided that the 

agreement does not unreasonably interfere with interstate commerce....”)   

Contracts are not made of such flimsy stuff, and principles of judicial estoppel or, perhaps, 

laches, should apply.   It is undisputed that BNSF’s predecessor, AT&SF, voluntarily made a 

contract to sell property to the District with a return easement that would terminate when AT&SF 

stopped servicing shippers in the area of the property sold and that when the District exercised 

that Option AT&SF asked the District to initiate an eminent domain action and then stipulated to 

the entry of judgment.  In doing all this, AT&SF implicitly represented that the court could enter a 

Judgment in the eminent domain case and thus that any such Judgment would not 

unreasonably interfere with railroad operations.  The court will not allow BNSF now to take a 

contrary position.  (See People ex rel. Sneddon v. Torch Energy Services, Inc. (2002) 102 

Cal.App.4th 181, 190 (“We exercise our discretion and apply judicial estoppel to prevent Torch 

from escaping a long-established commitment to comply with the County's regulations. To do 

otherwise would reward inequitable conduct and ‘cynical gamesmanship.’”) 

Third, Union Pacific specifically states that preemption should not apply in a case like this:  “If a 

state or local government secures the use of property in a way that affects railroad 

transportation by contract or other agreement, there is no issue of federal preemption....”  (Union 

Pacific, 647 F.3d at 682.)  The reason why the court in Union Pacific held that the condemnation 

action there was preempted was because the plaintiff sought to change the preexisting contract 

it had with the railroad.  There would have been no preemption issue if the plaintiff there had 

been suing to enforce that contract.  (Ibid.)  And neither is there here.   

Fourth, the quoted statement from Union Pacific is supported by § 10101, which states that the 
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policies of the United States government in regulating the railroad industry include, “(2) to 

minimize the need for Federal regulatory control over the rail transportation system ... [and] 

(7) to reduce regulatory barriers to entry into and exit from the industry.”  It is also supported by 

various cases which state that where a voluntary agreement is involved, the market, through 

negotiation by sophisticated business parties, does much of the analysis whether the agreement 

unreasonably interferes with railroad transportation.  (See PCS Phosphate Co. v. Norfolk 

Southern Corp. (4th Cir. 2009) 559 F.3d 212, 221 (plaintiff could sue railroad to enforce 

provision in the parties’ contract about payment for relocation of a rail line that served plaintiff’s 

mine).)  As the STB has recognized, “voluntary agreements must be seen as reflecting the 

carrier's own determination and admission that the agreements would not unreasonably 

interfere with interstate commerce.”  (Ibid. (internal quotations omitted); see also Pejepscot, 297 

F.Supp.2d at 330 (“the STB noted that it has ‘in the past determined that a carrier cannot invoke 

the preemption provisions of 49 U.S.C. 10501(b) to avoid its obligations under a presumably 

valid and otherwise enforceable agreement that it has entered into voluntarily, where 

enforcement of the agreement would not unreasonably interfere with interstate commerce” 

(dispute about a rail spur and abandonment).) 

The court disagrees that Cedarapids, Inc. v. Chi., Cent. & Pac. R.R. Co. (N.Dist.Iowa 2003) 265 

F.Supp.2d 1005, is controlling.  There, the plaintiff sued to enjoin the railroad from using the 

tracks not because it had agreed that its easement would cease when it abandoned rail 

operations, but because such abandonment was compelled by an Iowa statute.  Obligations 

arising by operation of law are distinct that arise under voluntary agreement.  (Civil Code 

§ 1428.)  To the extent that Cedarapids can be read to suggest that a per se rather than an as 

applied preemption analysis applies here, this court simply disagrees and instead follows the 

cases cited above, which have utilized an as-applied analysis. 

This view of contractual non-preemption is reinforced by the Court’s concerns about the 

possible absence of federal remedies to a party with contractual rights to land as against a 

railroad company.  Neither party has provided any information about whether there could exist 

any STB or other federal remedy by which the District could seek a determination that BNSF 

has abandoned this line.  It is apparently possible for an affected third party to seek at least 

some forms of relief in the STB, such as a declaration that a particular claim is not preempted.  

But nothing has been cited indicating that a party in the District’s position can specifically pursue 

its asserted reversionary right to this easement in the STB.  Section 10903, which governs 

abandonment determinations, appears to provide only that the railroad can file such a 

proceeding.  Furthermore, if such an STB remedy does exist, it seems likely that it would focus 

on the perceived present or future needs of the national rail system, rather than on the 

contractual property rights of non-railroad landowners. 

This lack of remedy, if true, is of serious concern because it has the obvious potential to deprive 

a non-railroad landowner (whether governmental or private) of any recourse even if its 

contractually based claim to realty is entirely meritorious, based on nothing more than the 

railroad company’s whim in deciding what it does or doesn’t want to file in the STB.  Assume 

that a landowner – whether a park district, or just Farmer Old MacDonald – has granted an 

easement to a railroad on express condition of continued railroad use.  And assume that the 
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railroad has completely ceased all railroad operations in the area, building a golf course or 

parking lot on the easement land.  But further assume that the railroad has not filed any 

abandonment proceedings with the STB – whether because it lazily hasn’t gotten around to it, or 

by Machiavellian jurisdictional gamesmanship.  According to BNSF’s preemption theory, 

however, this Court – or any other court, including federal courts – would lack jurisdiction to 

quiet title in the private landowner despite its uncontestable contract-law right to the land, 

because the STB hasn’t declared the rail line abandoned.  That can’t be right. 

For all these reasons, the court rejects BNSF’s federal preemption argument.  The court 

therefore turns to BNSF’s other arguments.   

The Alleged Judicial Admission in the District’s Complaint 

Finally, BNSF throws in a pair of add-on arguments, both smacking somewhat of desperation.  

Neither succeeds. 

BNSF argues that the District made a binding admission in the Complaint that BNSF abandoned 

only a portion of the Easement, i.e., starting 400 feet beyond the railroad west switch of the 

storage tracks shown on Attachment B.  This allegation in the Complaint quotes language from 

section 5.2 of the Option Agreement. 

The District argues that after it conducted discovery it learned about the Stipulation, which 

supports the relief that it currently requests:  a quiet title judgment declaring that BNSF 

abandoned the entire Easement. 

The Court concludes that the District did not make a binding judicial admission by pleading an 

interpretation of its legal rights that subsequent discovery has allegedly proven wrong.  BNSF 

cites several cases that state judicial admissions are conclusive concessions of the truth of a 

matter and effectively remove it from the issues.  (Foxborough v. Van Atta (1984) 26 

Cal.App.4th 217, 222 n.3; Uram v. Abex Corp. (1990) 217 Cal.App.3d 1425, 1433.)  However, in 

those cases the issue was whether a plaintiff’s claim was barred by the statute of limitations 

based on when he discovered his cause of action.  The District cites cases stating that only 

unequivocal allegations about factual matters constitute binding judicial admission, not 

allegations that constitute legal conclusions or mixed issues of fact and law.  (Stroud v. Tunzi 

(2008) 160 Cal.App.4th 377, 384; Bahan v. Kurland (1979) 98 Cal.App.3d 808, 812.)  An 

allegation about a party’s legal obligations under contract involve legal conclusions or mixed 

issues of fact and law. 

It’s not like the District’s Complaint affirmatively admitted that there was no abandonment of 

anything other than Line 14, similar to the admissions in BNSF’s citations about when the 

plaintiff learned of the cause of action.  The District simply limited itself to alleging that there was 

abandonment of Line 14.  There is nothing uncommon, startling, or untoward about a plaintiff 

pleading the best case it thinks it has based on the limited information available to it, and then 

learning through discovery or otherwise that actually its claim is more expansive than it first 

thought. 

At best, this could be an argument by BNSF along the lines that the District should be limited to 
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its pleaded claim until and unless it pleads a broader one.  But as the District correctly points 

out, if that were the only obstacle it faced, it would seek now to amend its complaint – and that 

leave would certainly be granted.  That is, no doubt, why BNSF tries to escalate its argument 

from a mere missing allegation into an affirmative and permanent “admission”.  But that 

escalation won’t fly. 

The October 2018 Offer 

Finally, BNSF argues that the District has again “admitted” that the easement is unterminated, 

by offering to buy out the easement for cash in October 2018, about a year after this lawsuit was 

filed.  But again, BNSF quotes no language from the District actually admitting anything.  

Whether or not expressly phrased as such, this offer must be regarded as an attempt to settle a 

dispute then (and still) in active litigation. 

Judicial Notice 

BNSF’s request for judicial notice is denied as to item 1 as unnecessary; all such items are 

already in the Court’s file.  The Court nevertheless appreciates the courtesy of pulling them all 

together for convenient reference. 

All other requests for judicial notice by both sides are unopposed, and are granted. 

Rulings on Evidentiary Objections 

The court rules only on those objections that it deems material to its disposition of the motion.  

(Code of Civil Procedure § 437c(q).) 

BNSF’s Objections to Possin Decl., filed 9/13/19 

In the future BNSF is directed to state all objections to evidence in one pleading, and number 

them consecutively per CRC 3.1354(b). 

1 – The court overrules the objection as to the following words only:  “At the boundary between 

A-6 and A-2, there is a chain link fence ....”  Otherwise, sustained. 

2 – Overruled. 

3 – Overruled. 

BNSF’s Objections to Takei Decl., filed 9/13/19 

1 – Overruled. 

BNSF’s Objections to Doyle Decl., filed 9/13/19 

1 – Sustained as to “and accordingly limited as set forth in Paragraph 4 of this Declaration.” 

2 – Overruled. 

3 – Sustained as to “despite its admittance that the property is no longer used for rail service.” 
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4 – Overruled.  See the portions of UMF No. 5 as to Issue 2 that BNSF fails to dispute. 

5 – Sustained as to “nor will there ever be, in my opinion.” 

6 – Overruled.   

7 – Overruled. 

Park District’s Objections filed 9/20/19 

 

None of these objections is in proper format under CRC 3.1354(b).  They do not quote the exact 

language objected so and do not go point by point.  Further, it would have been easier for the 

court had all points in the Separate Statement been numbered consecutively. 

Nevertheless, the court rules on the objections to the following language: 

Brendza Declaration 

Overruled. 

Fowler Declaration 

Overruled. 

Martin Declaration 

Paragraphs 7 and 8 – overruled. 

Paragraphs 7 and 9 to the extent they contain opinion about future business needs of BNSF – If 

these paragraphs do contain such opinion, the objection is sustained, as Martin left BNSF in 

1995. 

Weicher Declaration 

Page, 2, line 24 “operations continue to this day” - sustained (See UMF Nos. 2, 7, 8, 9, and the 

words “Because Terminal 1 is no longer operational” which are undisputed in No. 10.)   

Paragraphs 6 and 9 (legal conclusions) – Because the objection does not identify each legal 

conclusion specifically it is overruled.  (People v. Harris (1978) 85 Cal.App.3d 954, 957.)  

However, the court gives no weight to the legal conclusions it finds in these paragraphs. 

Paragraph 15 as to legal conclusions about the meaning of the Option Agreement – sustained. 

Paragraph 17 – sustained only as to the statement on page 6, line 1 of what the “parties to the 

Option Agreement’ intended.  The court reads this as “what AT&SF intended.”  Further, the 

court would reconsider and possibly sustain an objection to the maps if the Park District proves 

they were requested at BNSF’s deposition and improperly were only produced afterwards, with 

BNSF’s Opposition.   
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BNSF Objections filed 9/24/19 

 

1 – Overruled. 

2 – Sustained. 

  

 5.  TIME:  9:00   CASE#: MSC18-00980 
CASE NAME: MORRISON VS BNSF RAILWAY CO 
HEARING ON MOTION TO/FOR: COMPEL PLTF'S FURTHER RESP TO REQ FOR 
PRODUCTN OF, FILED BY BNSF RAILWAY COMPANY 
* TENTATIVE RULING: * 
 
This is one of four parallel motions to compel filed by defendant BNSF (Lines 5, 6, 7, and 8).  Of 
these, one (Line 6) is expressly unopposed. 
 

The Common Timeliness Issue 
 
The remaining three motions raise a common issue of timeliness.  Plaintiff contends that these 
motions are themselves untimely, because she had granted an extension only to July 22, 2019.  
The motions were all filed on July 24.  Defendant responds that although there was a grant of an 
extension to July 22, plaintiff’s counsel subsequently gave an open extension without deadline 
in his e-mail of July 9.  Both sides engage in extensive and hypertechnical parsing of the e-mail 
traffic, focusing on the distinction between motions to compel responses (where no responses at 
all have been served) versus motions to compel further responses (where responses have been 
served but are argued to be insufficient) – further complicated by the fact that the e-mails deal 
with several different but parallel cases between these two law firms.  Frankly these e-mails 
represent a failure of communication and precision on both sides.  And frankly, it would have 
been prudent for defendant’s counsel – believing themselves to have ironclad grounds for their 
discovery motions – to see to it that those motions got filed by no later than the earliest arguable 
deadline, rather than risk losing clear winners through an avoidable procedural default. 
 
The Court, however, declines to get into the exercise of parsing of these e-mails, because the 
untimeliness issue itself is not properly raised.  The motion-to-compel deadline is not 
jurisdictional; it must be the subject of a properly made objection from the opposing party.  
Plaintiff made no such objection here.  Her responses to these motions are themselves untimely 
filed, possibly because she overlooked the Columbus Day holiday.  And more pointedly, none of 
the opposition papers filed by plaintiff – including the purported declaration of Mr. Didak, and the 
proofs of service – is signed, as required by Code of Civil Procedure § 128.7.  The Court 
accordingly disregards them, at least as to raising of any objection to defendant having missed 
the deadline for motions to compel. 
 

The Request for Documents 
 
The Court has reviewed both sides’ arguments (including those in plaintiff’s unsigned papers), 
and adopts the recommendations of the Discovery Facilitator in toto.  (It notes that on most of 
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these requests, plaintiff’s present Separate Statement largely concedes the correctness of the 
recommendations.) 
 
The motion to compel is therefore granted.  Plaintiff must serve further and compliant 
responses, without objections, within 30 days after service of an Order After Hearing hereon.  
She must also produce all documents called for within 35 days after service of an Order After 
Hearing hereon. 
 
Sanctions are awarded collectively on all four of these motions in the amount of $3,740.  
Payment is due from plaintiff to counsel for defendant within 30 days after service of an Order 
After Hearing hereon. 
 

  

 6.  TIME:  9:00   CASE#: MSC18-00980 
CASE NAME: MORRISON VS BNSF RAILWAY CO 
HEARING ON MOTION TO/FOR COMPEL RESPS TO SPCL INTERROGATORIES 
SET 2, FILED BY BNSF RAILWAY COMPANY 
* TENTATIVE RULING: * 
 
This motion to compel is expressly unopposed, and it is granted.  Plaintiff must serve complete 
responses, without objections, to defendant’s second set of special interrogatories (served on or 
about August 14, 2018), within 30 days after service of an Order After Hearing hereon. 
 
See Line 5 as to sanctions. 
 

  

 7.  TIME:  9:00   CASE#: MSC18-00980 
CASE NAME: MORRISON VS BNSF RAILWAY CO 
HEARING ON MOTION TO/FOR: COMPEL PLTF'S FURTHER RESP TO FORM 
INTERROGS SET 1, FILED BY BNSF RAILWAY COMPANY 
* TENTATIVE RULING: * 
 
See Line 5 as to timeliness. 
 

The First Set of Form Interrogatories 
 
The Court has reviewed both sides’ arguments (including those in plaintiff’s unsigned papers), 
and adopts the recommendations of the Discovery Facilitator in toto. 
 
The motion to compel is therefore granted.  Plaintiff must serve further and compliant 
responses, without objections, within 30 days after service of an Order After Hearing hereon. 
 
See Line 5 as to sanctions. 
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 8.  TIME:  9:00   CASE#: MSC18-00980 
CASE NAME: MORRISON VS BNSF RAILWAY CO 
HEARING ON MOTION TO/FOR: COMPEL PLTF'S FURTHER RESP TO SPEC 
INTERROGS SET 1, FILED BY BNSF RAILWAY COMPANY 
* TENTATIVE RULING: * 
 
See Line 5 as to timeliness. 
 

The First Set of Special Interrogatories 
 
The Court has reviewed both sides’ arguments (including those in plaintiff’s unsigned papers), 
and adopts the recommendations of the Discovery Facilitator in toto. 
 
The motion to compel is therefore granted.  Plaintiff must serve further and compliant 
responses, without objections, within 30 days after service of an Order After Hearing hereon. 
 
See Line 5 as to sanctions. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-00329 
CASE NAME: M.F. VS CLAYTON VALLEY CHARTER 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of F FILED BY MT. 
DIABLO UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
The Court continues this demurrer, and the demurrer calendared for November 8, to December 
6, to be considered together with the demurrer already calendared for that date. 
 

  

10.  TIME:  9:00   CASE#: MSC19-01122 
CASE NAME: BOLLA VS. PRESIDIUM PARTNERS 
HEARING ON MOTION TO/FOR DISMISS PROCEEDINGS FOR FORUM NON 
CONVENIENS FILED BY KOHLS DUNKEN & ASSOCIATES, A TEXAS PROFESSI 
* TENTATIVE RULING: * 
 
The motion of defendant Kohls Dunken & Associates to dismiss for forum non conveniens is 
denied, for the same reason that the same motion was denied as to Bert Dunken and Jason 
Weeks:  The moving defendant is not a party to the contracts containing the forum selection 
clauses. 
 
It appears to the Court that Kohls Dunken is only a stakeholder defendant in this case; it does 
not stand accused of any actual wrongdoing. 
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11.  TIME:  9:00   CASE#: MSC19-01449 
CASE NAME: CONTRA COSTA TRANSPORTATION VS 
HEARING ON DEMURRER TO COMPLAINT of CONTRA COSTA TRANSPORTATION 
AUTHORITY FILED BY EAST BAY MUNICIPAL UTILITY DISTRICT 
* TENTATIVE RULING: * 
 
Ddd East Bay Municipal Utility District (EBMUD) demurs to the Complaint of the Contra Costa 
Transportation Authority (CCTA).  The demurrer is sustained with leave to amend. 

Background 

Certain EBMUD utilities needed to be relocated in order to allow CCTA and the City of San 
Pablo to proceed with a construction project to alleviate traffic congestion in the City of San 
Pablo.  (Complaint ¶6.)  CCTA and EBMUD disputed, and currently dispute, who would pay for 
these relocation efforts.  (Complaint, Exhibit A, and ¶¶11, 19.)  In 2013, before any of the work 
was performed, EBMUD and CCTA entered into an agreement that the work would be 
performed by EBMUD and CCTA would pay EBMUD’s invoices for it, but both parties would 
retain all rights and would negotiate the costs at a later date.  (Complaint, ¶11, Exhibit A.)  
EBMUD proceeded with the work and CCTA proceeded to pay the invoices sent by EBMUD.  
(Complaint, ¶13.)  Now EBMUD refuses to reimburse CCTA.  (Complaint, ¶15.)  CCTA is suing 
for a declaration of its rights pursuant to both contract (attached to the Complaint) and statute 
(Streets and Highways Code, § 680).  As part of the Complaint, CCTA pleads that it is excused 
from compliance with the Government Claims Act (plaintiff erroneously refers to the Act’s former 
title, the California Tort Claims Act).  (Complaint, ¶17.)  CCTA pleads two reasons for excuse: 
(1) that it is only requesting declaratory relief, and (2) it is a public entity exempt from claim 
presentation requirements.   

EBMUD demurs, arguing that CCTA was required to present a claim in compliance with the 
Government Code Claims Act prior to filing suit, but failed to do so.  EBMUD is correct, at least 
on the Complaint as it now stands. 

The Public Entity Issue 

CCTA stated in its Complaint (¶17) that it was exempt from the pre-suit claims requirement 
because both parties are public entities, see Gov. Code § 905(i).  It doesn’t argue this point in its 
opposition.  The concession is well-taken, because § 935 creates an exception from the 
exception.  It allows an agency to adopt an ordinance establishing a mandatory claims 
procedure.  EBMUD shows that it has indeed adopted just such an ordinance. 

The Declaratory Relief Issue 

CCTA’s second identified basis for exemption is that its suit seeks only declaratory relief, not 
monetary damages.  The argument does not stand up to scrutiny or precedent. 

A complaint for declaratory relief is sufficient “if it sets forth facts showing the existence of an 
actual controversy relating to the legal rights and duties of the respective parties under a written 
instrument … and requests that the rights and duties of the parties be adjudged by the court.” 
(Wellenkamp v. Bank of America (1978) 21 Cal.3d 943, 947; see also Code of Civil Procedure 
§ 1060.)  Declaratory relief may also be sought to interpret a statute. (California Pub. Records 
Research, Inc. v. County of Yolo (2016) 4 Cal.App.5th 150, 185.)  The main requirement for 
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declaratory relief is a present and actual controversy between the parties.  (City of Cotati v. 
Cashman (2002) 29 Cal.4th 69, 80; Lee v. Silveira (2016) 6 Cal.App.5th 527, 549.) 

Under the Government Claims Act, “no suit for ‘money or damages’ may be brought against a 
public entity until a written claim has been presented to the entity and the claim either has been 
acted upon or is deemed to have been rejected.”  (Sparks v. Kern County Bd. of Supervisors 
(2009) 173 Cal.App.4th 794, 798 [citing §§ 905, 945.4]; see also City of Stockton v. Superior 
Court (2007) 42 Cal.4th 730, 738; State of California v. Superior Court (2004) 32 Cal.4th 1234, 
1239.)  The claims presentation requirement applies to all forms of monetary demands, 
regardless of the theory of the action, including contract claims.  (Sparks, 173 Cal.App.4th at 
798; see also Stockton, 42 Cal.4th at 738.) 

Here, CCTA’s request “[f]or a declaration that EBMUD is liable for all costs associated with 
relocating EBMUD Utilities for the Project” appears to actually be a request that it is entitled to a 
particular sum of money from defendant EBMUD.  (See Loehr v. Ventura County Community 
College Dist. (1983) 147 Cal.App.3d 1071, 1081 [“the primary purpose of these claims is 
pecuniary in nature.”]) 

And indeed, a “declaratory relief action” that seeks only a declaration of liability for past 
damages is juristically meaningless, unless it is followed up with an actual demand for a money 
judgment.  You can’t take a declaratory judgment to the bank and levy on a bank account, nor 
can you dock a paycheck with a declaration – because a declaratory judgment is just a 
statement of who ought to pay money to whom, not a court order that any payment must be 
made.  Of course one hopes that a defendant, especially a public entity, will do the right thing 
and comply with a declaratory judgment, just as one hopes a public entity would pay a judgment 
without levying on its bank account.  But as a juristic matter, the fact that a declaratory judgment 
has no teeth, without a follow-on damages claim, is the demonstration that a “declaratory relief 
claim” for liability for past damages is really just a damages claim in sheep’s clothing. 

This is not quite as clear as it might be in the present case, because CCTA’s Complaint does 
not state with any clarity or specificity whether the relocation expenses for this project have all 
been incurred and invoiced by now, or whether there may be any future such expenses as to 
which a prospective declaration might be sought.  Similarly, CCTA alleges that there will be 
future projects as to which the same issue may arise, as to which it wants a declaration 
(Complaint ¶22).  If CCTA is in earnest in seeking only purely prospective declaratory relief as to 
expenses not yet incurred or paid (whether on this project or some future project), it can clear 
that up in its first amended complaint.  For now, however, it looks like EBMUD is right that CCTA 
is seeking a “declaration” of who owes whom money for work already done, invoiced, and paid.  
The Complaint uses the past tense in referring to the work on this project. 

EBMUD cites Sparks, 173 Cal.App.4th 794.  In that case, a sheriff who had successfully 
defended himself in a lawsuit, after the county denied his request for a defense, petitioned for a 
writ of mandate requiring the county to reimburse him for the attorney fees and costs he 
incurred in the defense.  (173 Cal.App.4th at 796-97.)  The trial court denied the petition 
because Sparks had not complied with the Government Claims Act.  (173 Cal.App.4th at 796–
97.)  The appellate court affirmed, rejecting the argument that monetary relief was merely 
incidental to Sparks’ claims.  The court noted Sparks did not seek to compel the county to 
perform its duty of providing a defense; he sought only reimbursement of his defense costs.  (Id. 
at 799.)  Here, CCTA also seeks reimbursement of costs, seemingly already incurred.   
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CCTA cites Minsky v. City of Los Angeles (1974) 11 Cal. 3d 113, for the principle that 
nonpecuniary actions, such as those seeking injunctive, specific, or declaratory relief, are not 
subject to claim presentation requirements of the Government Claim Act.  (Opposition 3:17-
4:11.)  Minsky and its progeny are cases where the public entity acts as “bailee” for specific 
property, and the Minsky exception to government claim filing requirements have been limited 
accordingly.  (See Stockton, 42 Cal. 4th at 743.)  While the dicta in Minsky might suggest a 
broader application, the case has not been applied to cases where monetary damages are 
apparent as the true aim of the prayer for relief. 

Precedents aside, the problem with CCTA’s declaratory-relief argument is that it is a transparent 
and unlimited dodge to evade the Act’s requirements.  The argument is unrelated to the fact that 
CCTA is a public agency; the same argument could thus be made by any private party.  If (as 
CCTA argues) a plaintiff may transform any claim for money damages into a claim-exempt 
“nonmonetary claim” just by recasting it as a declaratory relief action, then any tort or contract 
plaintiff at all – in any run-of-the-mill sidewalk trip, cop car fender-bender, or pothole case, for 
example – could dispense with filing a pre-suit claim (either consciously or by missing the 
deadline) and get away with it.  CCTA offers no limiting principle that would confine its argument 
more narrowly. 

The Other Statute Argument 

CCTA also argues that it is not subject to the Government Claims Act claim presentation 
requirements based on another statutory scheme governing EBMUD’s liability, namely Streets & 
Highways Code § 680.  CCTA does not plead this excuse in the Complaint.  Pleading aside, 
though, the argument fails.  The “further notice” that is excused in § 680 is not a claim for money 
reimbursement; it is a “further notice” to a pipeline operator that it must move its pipeline. 

The “EBMUD Knew” Argument 

CCTA argues that the purpose of a pre-complaint claim is to ensure that the agency is fully 
informed of the claim, and able if appropriate to pay it without suit.  CCTA points out that 
EBMUD was surely fully informed about this claim, as the parties signed an express agreement 
in advance addressing it.  Hence, CCTA argues, the claim requirement should be excused here. 

The argument has at least some equitable force to it, but what it doesn’t have is any statutory 
authorization.  The Government Claims Act is not limited to claims the agency doesn’t already 
know about, and there is no provision for excusing a claim where the agency does know. 

Moreover, the timing argument is distinctly double-edged here.  Sure, EBMUD knew all about 
this claim – but so did CCTA.  It could have acted sooner, either by filing a claim, or by filing this 
lawsuit at a time when it could still seek prospective declaratory relief.  It didn’t, and it’s paying 
the price for not doing so. 

Leave to Amend 

EBMUD argues that it is categorically impossible for CCTA to comply with the claims 
requirement now, so the demurrer should be sustained without leave.  That is indeed a typical 
disposition in a Government Claims Act demurrer.  The Court grants leave, however, both 
because a public entity may be able to think of some other basis for its claim, and because (as 
noted) it is at least theoretically possible that CCTA may limit its suit to strictly prospective 
declarations. 
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Request for Judicial Notice 

In support of the demurrer, EBMUD has requested judicial notice of its Ordinance No. 326-97 
pursuant to Evidence Code § 452(b).  The request for judicial notice is unopposed, and it is 
granted. 

  

12.  TIME:  9:00   CASE#: MSC19-01462 
CASE NAME: BUNAC VS. MADRIAGA 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLAINTIFFS' 
COMPLAINT FILED BY RYAN MADRIAGA, CLEO MADRIAGA 
* TENTATIVE RULING: * 
 
This motion and the companion demurrer are taken off calendar as moot, because they have 
been superseded by the filing of a first amended complaint.  See Code of Civil Procedure 
§ 472(a). 
 
The Court observes, however, that it must wonder whether the amendments in the first 
amended complaint are points that ought to have been conceded and corrected in the 
mandatory meet-and-confer process, thus not requiring the demurrer and motion to strike to be 
filed.  (And if the answer to that is that plaintiffs did not have enough specification of the need for 
amendments until they got the demurrer and motion, that’s a confession of the inadequacy of 
meeting and conferring, probably on both sides.)  The Court reminds both sides of the need for 
meaningful and substantive meet-and-confer.  It will be watchful on this point in the future, and 
may back it up with either sanctions or denial of leave to amend or both, as appropriate. 
 

  

13.  TIME: 10:00   CASE#: MSC18-00080 
CASE NAME: WELLEN VS WELLEN; DUBLIN CREEK 
HEARING ON MOTION TO/FOR SEVER TRIAL FILED BY JESSE WELLEN, 
DUBLIN CREEK ENTERPRISES, LTD 
* TENTATIVE RULING: * 
 
The Court thanks both sides for the briefing in response to the Court’s questions at the last 
hearing.  The motion to sever is granted in part.  The Court intends to conduct a bench trial on 
(at least) plaintiff’s claims based on the alleged succession contract. 
 
Plaintiff argues that he can present a claim for money damages for anticipatory breach of the 
succession contract.  He accordingly argues that the succession contract dispute must be tried 
to a jury as a breach-of-contract damages claim.  Having read the briefs and cases cited, 
however, the Court must agree with defendant that no such damages claim will lie prior to the 
death of the alleged promisor.  Plaintiff’s only remedies available for the asserted anticipatory 
breach are entirely equitable, not involving any present money award. 
 
As the Court noted in its ruling on the recent summary adjudication motion (and as both sides 
now accept), the usual rule for cases of contracts to leave inheritances is that a suit for breach is 
premature until after the death of the promisor.  (E.g., In re Marriage of Edwards (1995) 38 
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Cal.App.4th 456, 460-61, and cases there discussed.)  There is an established exception, 
however, when the contract is to leave a specific, identifiable asset, and the anticipatory breach 
takes the form of the promisor disposing of that asset while living.  (E.g., Battuello v. Battuello 
(1998) 64 Cal.App.4th 842, 846.)  The Court held that this case, involving an alleged contract by 
Jesse to leave the car wash business to Blake, is at least potentially within that exception 
(though there may remain knotty issues as to the scope and form of relief available in this 
factual setting). 
 
Every case upholding this “specific asset exception”, however, is fully consistent with the 
proposition that before the promisor’s death, only equitable remedies (such as imposition of a 
constructive trust) are available.  E.g., Battuello, 64 Cal.App.4th at 846 (“In that situation, the 
promisee may seek equitable relief against the promisor during the promisor’s lifetime.”); Brown 
v. Superior Court (1949) 34 Cal.2d 559, 564 (“It has also been recognized that the promisees of 
such a contract need not wait until the death of the promisor but may seek equitable relief 
against inter vivos conveyances made by him in fraud of their rights.”); Westbrook v. Superior 
Court (1986) 176 Cal.App.3d 703, 712 (constructive trust); Osborn v. Hoyt 1919) 181 Cal. 336 
(damages not mentioned). 
 
There are scattered general comments in the case law to the effect that in a case of a contract 
to make a will, a promisee may elect between equitable remedies and a suit for damages.  
Every case commenting on the availability of a damages remedy, however, has spoken in the 
setting or context where the promisor has already died.  (E.g., Thompson v. Boyd (1963) 217 
Cal.App.2d 365, 376; Goldstein v. Hoffman (1963) 213 Cal.App.2d 803, 812; Brown, 34 Cal.2d 
at 564; Morrison v. Land (1915) 169 Cal. 580, 584-85; Roy v. Pos 1920) 183 Cal. 359, 366-67.) 
 
And on the contrary, there are at least two cases that reject the availability of a damages 
remedy while the promisor is still living, principally for the reason that there is no assurance that 
the promisee will outlive the promisor. 
 

It is also apparent that appellant would not be entitled to a judgment against 
respondent Arthur M. Free, in the amount of $ 60,000 as prayed for in the 
amendment filed to the complaint, such amount being the alleged value of the 
real property owned by said respondent at the time the agreement which formed 
the basis of the action was made.  This is evident since we are here dealing with 
a controversy inter vivos.  Appellant may not survive respondent Arthur M. Free.  
If she does not whatever rights she might have under the agreement described in 
the complaint would expire with her [citation]. 
 

Lovelace v. Free (1934) 140 Cal.App. 264, 269-70. 
 

If this were an action by defendant as the survivor against the representatives of 
his deceased wife's estate the measure of damages would probably be "the 
value of the property agreed to be devised or bequeathed" ([citation]).  But we 
are here dealing with a controversy inter vivos.  The defendant may not survive 
the plaintiff.  If he does not he concedes that "all his rights will expire with him." 
 

O’Brien v. O’Brien (1925) 197 Cal. 587, 588-89. 
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Plaintiff cites general cases on anticipatory repudiation, arising in quite different factual settings.  
None of them, however, raised the same problems of uncertainty and speculativeness as a 
contract by a living promisor to make a will – such as the potentially long time before a definitive 
breach occurs, and the lack of assurance that the promisee will survive until the time the 
performance would become due.  (Ferguson v. City of Cathedral City (2011) 197 Cal.App.4th 
1161 (repudiation of waiver of administrative hearing); Howard S. Wright Construction Co. v. 
BBIC Investors (2006) 136 Cal.App.4th 228 (repudiation of obligation to make payments within 
30 days); County of Solano v. Vallejo Redev. Agency (1999) 75 Cal.App.4th 1262 (exhaustion of 
funds available to pay current debt).  These cases are not pertinent to the specific problem 
presented here. 
 
There is another serious problem, related but distinct, with plaintiff’s damages claim on the 
succession contract – namely the high probability (if not certainty) that his quantification of 
damages would be fatally speculative and uncertain.  Plaintiff proposes to bridge that gap by 
conventional tools of actuarial estimation of Jesse’s life expectancy, and of present-value 
discounting on that basis.  But that is only the “easy” part of the calculation.  The real problem, 
as defendants point out, is that the number to be present-value-discounted – the value of the car 
wash business at some future date – is itself very highly uncertain and difficult to predict with 
confidence, even if we ghoulishly knew the date of Jesse’s future death to the hour.  The Court 
does not rely on that particular issue now, as it might arguably require a 402 hearing before 
plaintiff’s chances on that question could be definitely ruled out.  But as the case law concerning 
a damages remedy points out, plaintiff’s proposed actuarial approach entirely overlooks the 
most serious point of speculation, namely which Wellen will turn out to outlive the other one.  
There is no point worrying about whether plaintiff’s proof of damages will be too speculative, if 
the law says he has no damages remedy at all. 
 
This moots the debate about whether and when plaintiff must elect his remedies.  There is no 
election to be made (or required), because there are no two remedies available – or, at least, 
there is no damages remedy available to be elected.  “Election of remedies” might turn out to be 
a relevant concept if Blake were to sue now (win or lose), and then sue again for damages after 
Jesse dies.  But at this juncture there are no damages-versus-equity alternatives to be elected 
between; there is only equity.  Likewise, there is no need to debate the extent to which plaintiff, 
if he had an available damages remedy, would be entitled to present that damages case to a 
jury before the Court considers his equitable case. 
 
Still to be discussed is whether the initial bench trial should extend to any other claims or issues 
in the case, and in particular to plaintiff’s fiduciary duty claim.  The Court still doesn’t have a very 
good understanding of the content of that claim, but has the sense that it will involve 
considerable factual overlap with plaintiff’s jury-triable damages claims on other legal theories. 
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